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Summary
The Republic of Croatia is facing the biggest restructuring of companies in 
difficulties with substantial involvement of international financial investors. 
Restructuring is implemented according to a newly adopted Act on extraordinary 
administration proceeding in companies of systemic significance for the Republic 
of Croatia. The latter Act was adopted in the aftermath of the business failure 
of the major retailer i.e. the Agrokor group. The restructuring of the group 
has soon become a very sensitive political issue and a topic of heated public 
discussions. The Act has been heavily criticized both by legal scholarship and by 
the public for being designed for a single group of companies in Croatia, as well 
as for being incoherent with constitutional principles and existing insolvency 
legislation. It created a type of debtor-not-in-possession in-court extraordinary 
administration designed for systemic significant (group of) companies in state 
of insolvency or pre-insolvency. Departing from this background, this paper 
aims to provide a wider restructuring picture by comparing three different 
legal models of preventive corporate restructurings for firms in difficulties: the 
German protective shield proceedings, the English schemes of arrangment and 
the Italian extraordinary administration. The authors attempt to evaluate each 
model’s effectiveness on the basis of relevant studies which indicate their success 
rate. As far as the Croatian Act is concerned, the paper provides an overview of 
the development of the preventive restructuring law, while questioning certain 
aspect of the Act, especially the concept of the company of systemic significance. 
Keywords: companies’ restructuring; companies in difficulties; 
extraordinary administration; group of companies restructuring; 
companies of systemic significance. 
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later,	when	 insolvency	or	 overindebtnessness	 appears.	The	 closer	 the	 restructuring	





less	 formal	procedure	allow	greater	flexibility	 in	 reaching	a	 restructuring	plan	 that	
conciliates	interests	of	many	stakeholders,	but	they	suffer	from	the	free-rider	issue.3 
In	 out-of-court	 restructurings	major	 creditors,	 or	 among	 them,	 creditors	willing	 to	
provide	new	money,	usually	assume	 the	main	 role,	while	 state-assisted	procedures	





Aspects	 of	 Corporate	Acquisitions	 and	 Knowledge	 Driven	 Companies’	 Restructuring”	 and	
University	of	Rijeka	project	no.	13.08.1.2.01	“Protection	of	Beneficiary	on	the	Croatian	and	
European	Financial	Services	Market”.
1	 See	 generally:	 Adeyemo,	M.	M.,	 Zahralddin-Aravena,	 R.	 X.	 (eds.),	 Reorganizing	 Failing	
Businesses,	 A	 Comprehensive	 Review	 and	 Analysis	 of	 Financial	 Restructuring	 and	
Business	 Reorganization,	 Volume	 I,	 Business	 Bankruptcy	 Committee,	 American	 Bar	
Association,	 Chicago,	 2017,	 Part	 I,	 1.1-1.13.	 Adeyemo,	M.	M.	 Zahralddin-Aravena,	 R.	 X.	
(eds.),	Reorganizing	Failing	Businesses,	A	Comprehensive	Review	and	Analysis	of	Financial	
Restructuring	 and	Business	Reorganization,	Volume	 II,	Business	Bankruptcy	Committee,	
American	 Bar	 Association,	 Chicago,	 2017,	 Part	 IV,	 General	 Considerations	 (sec.17).	 For	
US	law	reorganization	model	 (Chapter	11)	see	generally:	Roe,	M.	J.,	Tung,	F.,	Bankruptcy	
and	Corporate	Reorganization,	Foundation	Press,	4th	 ed.,	St.	Paul,	2016,	p.	603	et	 seq.	For	
comparison	 between	 US	 and	 UK	 law	 which	 dominate	 restructuring	 law,	 see	Mallon,	 C.,	









3 Eidenmueller,	 H.,	 Unternehmenssanierung	 zwischen	 Markt	 und	 Gesetz:	 Mechanismen	 der	
Unternehmensreorganisation	 und	 Kooperationspflichten	 im	 Reorganisationsrecht,	 Otto	
Schmidt,	Cologne,	1999,	p.	319	et	seq.
4 Eidenmueller,	H.,	van	Zwieten,	K.,	op.	cit.,	p.	2.	
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and	the	lower	the	management	powers	and	success	rate”.5	Companies	in	difficulities	




laws,	 the	 European	 Commission	 proposed	 a	Directive	 on	 preventive	 restructuring	
frameworks,	second	chance	and	measures	to	increase	the	efficiency	of	restructuring,	
insolvency	 and	 discharge	 procedures	 and	 amending	 the	 Directive	 2012/30/EU.6 
Following	the	recast	of	European	Insolvency	Regulation	-	EIR7	that	came	to	force	on	
26	June	2017,	significant	changes	were	made	in	the	recasted	EIR’s	scope	of	application	
because	 some	 pre-insolvency	 and	 debtor-in-possession	 proceedings	 (though	 based	
only	 on	 the	 laws	 related	 to	 insolvency	 –	Art.	 1)	were	 included.	 EIR	 provides	 for	
the	 automatic	 recognition	 of	 insolvency	 proceedings	 throughout	 the	EU.	Scope	 of	
application	is	confined	to	various	corporate	entities	(and	individuals)	with	their	centre	
of	 main	 interest	 (hereinafter:	 COMI)	 within	 a	 member	 state	 of	 the	 EU.	 Now	 the	
COMI	concept	is	explicitly	defined	in	the	EIR	“the	place	where	the	debtor	conducts	






restructuring	 tool,	 namely	 the	UK’s	 scheme	 of	 arrangements	 (hereinafter:	 SoA)	 is	
however	not	within	its	scope.
Due	 to	 diversified	 national	 approaches	 in	 the	 EU	 member	 states	 distressed	






for	 opening	 insolvency	 proceedings,	 provisions	 regarding	 the	 recognition	 and	 enforcement	
of	 judgments	 issued	 in	 such	 proceedings,	 and	 provisions	 regarding	 the	 law	 applicable	 to	
insolvency	proceedings,	which	is	lex	fori	concursus.	In	addition,	EIR	aimed	to	lay	down	rules	
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shopping11	and	abuse	of	insolvency	law.12	English	SoA	unquestionably	offers	a	very	
flexible	tool	for	distressed	companies	to	deal	with	financial	difficulties.	It	is	therefore	




by	 using	 UK	 SoA	model,	 although	 the	 use	 of	 SoA,	 according	 to	 English	 law,	 is	
permitted	 whenever	 there	 is	 “sufficient	 connection”	 to	 UK,	 which	 even	 does	 not	
require	 relocation	 of	COMI.13	However,	 these	 “out-of-home”	 restructuring	models	
are	again	on	trial	when	its	outcomes	(i.e.	court	sanctioned	SoA)	should	be	recognized	
in	the	country	of	the	restructured	company	origin.14	Therefore,	it	has	been	observed	
that	 SoA’s	 involving	 EU-registered	 companies	 should	 demonstrate	 that	 they	 are	
enforceable	relying	on	the	concept	of	court-sanctioned	SoA,	which	will	be	enforceable	
according	 to	 the	Brussels	 II	Regulation.15	The	German	 regulatory	 response	 to	 that	
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goods	(intellectual	property	assets	and	goodwill)	greatly	lose	their	value.18 With the 
introduction	of	 the	EA,	bankruptcy	proceeding	was	for	 the	first	 time	designed	in	a	
way	to	encourage	the	recovery	of	a	debtor-company	through	composition	agreements	
between	the	debtor	and	its	creditors.19	According	to	some	authors	and	relying	on	an	











for	 a	 single	 group	 of	 companies	 in	 Croatia,	 as	 well	 as	 for	 being	 incoherent	 with	
16 Castagnola,	A.,	Sacchi,	R.	 (eds.),	La	 legge	Marzano-Commentario,	Torino,	2006,	p.	1-290.,	
Pacchi,	S.,	Alcune	riflessioni	in	tema	di	insolvenza,	impresa	e	complesso	aziendale,	derivanti	








17 Ghia,	L.,	Restructurings	 and	Reorganizations	 in	 Italy	 -	An	Overview	of	 Italian	Bankruptcy	
Legislation	 for	Large	 Insolvent	Companies,	 International	 Insolvency	Institute,	Tenth	Annual	
International	 Insolvency	Conference	Rome,	 Italy,	 June	7-8,	 2010,	 p.	 2,	 available	 at:	https://
www.iiiglobal.org/sites/default/files/Lucio_Ghia.pdf	(10	June	2018).	
18 Loc.	cit.	








22 Zakon	 o	 postupku	 izvanredne	 uprave	 u	 trgovačkim	 društvima	 od	 sistemskog	 značaja	 za	
Republiku	Hrvatsku,	Official	Gazette,	No.	32/17.
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On	the	basis	of	all	findings,	the	authors	offer	de lege ferenda proposals.
2. REVIEW OF THREE (PREVENTIVE) RESTRUCTURING 
MODELS
2.1. The German Protective Schield Proceedings (PSP)
The	 German	 Insolvency	 Code	 (Insolvenzordnung	 –	 hereinafter:	 InsO)25	 was	
significantly	changed	 in	2012	with	 the	Reorganization	Facilitation	Act	 (Gesetz zur 
weiteren Erleichterung der Sanierung von Unternehmen, hereinafter: ESUG)26	with	
the	aim	of	facilitating	early	restructuring	of	operative	companies	by	the	introduction	of	
the	protection	scheme	proceedings	(Schutzschirmverfahren, hereinafter:	PSP).27 With 
ESUG,	the	German	legislature	tried	to	regain	its	reorganization	attractiveness28 and 
prevent	further	emigration	of	German	companies	to	the	UK	in	order	to	be	reorganized	
under	 the	 English	 Scheme	 of	Arrangement	 (hereinafter:	 SoA).29	 By	 virtue	 of	 the	
23 See	 Garašić,	 J.,	 Izvanredna	 uprava	 države	 nad	 povezanim	 društvima,	 Zbornik	 55.	 susreta	
pravnika	Opatija,	2017.	
24 Legislative	Decree	23.	Dec.	2003	n.	347	and	amended	18	Feb	2004	n.	39.




27 See	 an	 overview	 of	 changes	 introduced	 by	 ESUG	 in	 Trilling,	 P.,	 Eigenverwaltung	 und	
Schutzschirmverfahren	 nach	 dem	 ESUG,	 Wirkungen	 dieser	 Anreizinstrumente	 auf	 eine	





29 English	 Companies	 Act	 2006,	 last	 amended	 on	 26	 June	 2017,	 available	 at:	 https://www.
legislation.gov.uk/ukpga/2006/46/contents.	 On	 the	 impact	 of	 regulatory	 competition	 on	
development	of	national	preventive	insolvency	proceedings	see	Eidenmüller,	H.,	van	Zwieten,	
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ESUG,	the	German	law	tried	to	increase	the	number	of	reorganization	proceedings.30 





a	 petition	 for	 the	 opening	 of	 insolvency	 proceedings	 on	 the	 grounds	 of	 imminent	
























packaged-insolvencies-on-the-rise-in-germany-evaluating-the-german-esug	 (10	 May	 2018).	
Authors	point	that	an	important	result	of	the	ESUG	is	a	thorough	change	to	German	insolvency	
law	‘culture’.
31 Kann,	 van	 J.,	 Redeker,	 R.,	 op.	 cit., p.	 440.	 See	 also,	 Study	 for	 the	 JURI	 Committee,	 The	
Commission	Insolvency	Proposal	and	its	Impact	on	the	Protection of Creditors,	June	2017,	p.	
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The	 third,	 the	 2017	Boston	Consulting	Group	 study50	 assessed	 the	first	 5	 years	 of	







2015,	 str.	 98	 available	 at:	 https://www.cliffordchance.com/briefings/2015/09/a_guide_to_
europeanrestructuringandinsolvenc.html	(12	May	2018).
41 § 272 InsO.
42 Schneider,	S.,	op.	cit.,	p.	17.
43 The	Boston	Consulting	Group,	Zwei	Jahre	ESUG,	Hype	weicht	Realtät,	March	2014,	http://
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than	 half	 (58%)	of	 the	 largest	 50	 corporate	 bankruptcies	 in	 2016	were	 handled	 as	
self-administered	proceedings.	Third,	 self-administration	 remains	very	attractive	 to	
shareholders.	In	more	than	half	of	the	proceedings	(58%),	shareholder’s	rights	were	
not	 affected.55	 Fourth,	 in	90%	of	 total	 proceedings	 creditors	have	had	 to	 renounce	
more	than	50%	of	their	claims,56	which	generates	a	rather	modest	success	for	them.

































62 Fletcher,	 I.F.,	 UK	 Corporate	 Rescue:	 Recent	 Developments	 –	 Changes	 to	 Administrative	
Receivership,	Administration,	 and	Company	Voluntary	Arrangements	 –	The	 Insolvency	Act	
2000,	The	White	Paper	2001,	and	the	Enterprise	Act	2002,	European	Business	Organization	
Law	Review,	Vol.	5,	No.	1,	2004,	p.	131.	
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measures	 or	 combination	 of	 different	 measures.73	 The	 overall	 timing	 of	 a	 SoA	















70 Sax,	S.,	Swierczok,	A.,	op.	cit., p. 38.
71 Payne,	J.,	op.	cit.,	p.	42.
72 Finch,	V.,	Milman,	D.,	op.	cit.,	p.	412.
73 Sax,	S.,	Swierczok,	A.,	op.	cit., p. 38.
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completed	in	approximately	eight	weeks	which	is	one	of	its	most	important	benefits.74 
However,	in	contrast	to	the	CVA,	there	is	no	moratorium	period	granted	towards	the	


















However,	 the	main	risk	for	 foreign	companies	 is	whether	 the	scheme	will	be	
recognized	 in	 the	 relevant	 jurisdiction.81	 The	 likelihood	 of	 recognition	 in	 targeted	















79 Sax,	S.,	Swierczok,	A.,	op.	cit., p. 38.
80 See	Weil,	op.	cit.,	p.	10.	See	also,	Study	for	the	JURI	Committee,	cit.,	p.	17.
81 Sax,	S.,	Swierczok,	A.,	op.	cit., p.	39.	Block-Leib,	Susan,	op.	cit.,	p.	1-51.
82 See	Sax,	S.,	Swierczok,	A.,	op.	cit., p.	39.	See	also	Goldrein,	A.,	op.	cit., p.	117	and	further;	
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in	scholarly	writings84	and	in	settled	case	law85	 is	that	the	SoA,	i.e.	a	judgement	of	
the	English	 court	 should	 be	 recognized	 in	EU	member	 states	 (in	 accordance	with	











of	 some	German	 authors,	 there	 are	 several	 other	 paths	 to	 recognize	 the	 SoA	 after	
Brexit	 in	Germany,	 rendering	 it	a	useful	and	effective	 restructuring	 tool	even	after	
Brexit.92
2.3. The Italian Model for large companies – EA
Although	 Italy	 has	 one	 of	 the	 most	 developed	 legal	 systems,	 with	 various	
available	 insolvency	and	pre-insolvency	 restructuring	 tools	 for	 the	 restructuring	of	
large	 companies,	 the	EA	constitutes	 the	most	 important.	The	history	of	 the	 Italian	
model	 for	 restructuring	of	 large	 (but	 insolvent)	 corporations	begins	with	 the	Prodi	
Law,93	whereby	EA	was	 introduced	 and	 then	 revised	 and	 replaced	with	 the	Prodi-
84 See	Sax,	S.,	Swierczok,	A.,	op.	 cit., p.	39.	See	also	Kuipers,	 J-J.,	Schemes	of	Arrangement	











89 For	an	overview	of	the	case	see	Payne,	J.,	op.	cit., p. 584 and further. 
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bis	Law.94	The	Prodi-bis	Law applied	to	companies	that	have	(i)	debts	equal	to	two-
thirds	 of	 both	 the	 assets	 and	 the	 ordinary	 gross	 profits	 shown	 in	 a	 company’s	 last	
fiscal	 year	financial	 statement;	 and	 (ii)	more	 than	200	 employees	 in	 the	 last	 fiscal	
year.	A	few	years	 later,	 in	 the	last	days	of	2003,	Italy	was	the	scene	of	collapse	of	









The	 Marzano	 law	 applied	 to	 large	 businesses	 that	 cumulatively	 fulfill	 the	
following	 criteria:	 an	 actual	 prospect	 of	 recovery,	 by	 way	 of	 an	 economic	 and	






The	Marzano	Law	 represented	 a	 significant	 break	with	 the	punitive	 tradition	
of	 Italian	bankruptcy	 law,	while	 for	 the	first	 time	 the	 law	was	designed	 to	 favor	a	




Act	 III,	Norton	Annual	Review	of	 International	 Insolvency,	2009,	pp.	301-310,	where	autor	
highlights	the	main	purposes	of	the	reform	of	Italian	Insolvency	Law.	
94 Legislative	Decree	No.	270	of	8	July	1999.














101 Manganelli,	 P.,	 op.	 cit.,	 p.	 242.	 Beye,	 Mema,	 Nasr,	 Joanna, Repaying	 creditors	 without	
imprisoning	debtors,	available	at http://www.doingbusiness.org/~/media/WBG/DoingBusiness/
Documents/Reforms/Case-Studies/2008/DB08-CS-Italy.pdf	(22	June	2018).
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declaration	 is	 a	 condition	 for	 admission	 to	 the	EA.	Once	 the	 company	 enters	 into	
EA,	one	or	more	extraordinary	commissioners	are	appointed	by	the	MED.	The	Court	
ascertains	the	state	of	insolvency	of	the	company.103	The	extraordinary	commissioners	







restructuring	or	an	assets	 sale.	This	period	may	be	extended	 for	a	 further	90	days.	
The	extraordinary	commissioner	may	provide,	as	part	of	the	restructuring	plan,	the	
payment	of	creditors	 through	composition	agreement,	 i.e.	an	agreement	among	 the	















case,	 and	 its	 amendment	promptly	 followed	because	of	Alitalia	group	of	company	
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quality	products	under	fully	owned	brands	such	as	Gianfranco	Ferré,	Malo	and	Extè	
or	under	license	agreement	such	as	Just	Cavalli,	VJC	Versace,	Galliano	etc.107 
According	 to	 some	 authors	 and	 their	 findings108	 there	 were	 360	 companies	
subject	 to	 Marzano	 and	 Prodi-bis	 law.	 Thereof	 215	 companies	 were	 part	 of	 73	
business	groups	and	employed	39,119	people.	 In	49	 (out	of	73)	of	 these	cases	 the	




























serious	 doubt	 as	 to	 the	 effectiveness	 of	 the	 state	 driven	 and	 assisted	 restructuring	
107 Gianni	et	al.,	op.	cit.,	p. 1. 
108 Ghia,	L.,	op.	cit.,	p.	8.	Danovi,	A.,	op.	cit.,	p.	62.	
109 Pellerone,	 G.,	 Gli	 strumenti	 a	 disposizione	 delle	 imprese in crisi per la salvaguardia della 
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procedure.114 




experiment	 was	 a	 wrongful	 assumption	 that	 acute	 nonliquidity	 and	 insolvency	
crisis	 of	 domestic	 companies	 could	 be	 solved	 by	 construing	 a	 separate	 law.116 It 
was	 a	 combination	of	 an	 administrative	 and	 court	 proceedings	with	 the	 court	 as	 a	
rather	 formal	verificator	of	 the	 restructuring	plan.117	Due	 to	 serious	 inconsistencies	
with	 existing	 insolvency	 laws	 and	 criticism	 in	 the	 process	 of	 the	 implementation	
of	 that	 law,	 this	 preventive	 reorganization	 tool	was	 thoroughly	 reformed	 in	 2015.	
With	 implementation	of	 the	 new	2015	 Insolvency	Act	 (hereinafter:	 IA	2015),	 pre-
insolvency	 procedure	 superseded	 the	 abandoned	 pre-insolvency	 settlement.	 That	
substantial	 novelty	 was	 considered	 as	 the	 regulatory	 response118 to 2014/135/EU 
Commission	 Recommendation	 of	 12	March	 2014	 on	 a	 new	 approach	 to	 business	
failure	 and	 insolvency.119	 Pre-insolvency	 procedure	 was,	 inter alia,	 put	 back	 into	
the	hands	of	 the	 (commercial)	court.	 Imminent	 insolvency	 (prijeteća nesposobnost 
za plaćanje)	was	 introduced	 as	 a	 reason	 to	propose	 the	opening	of	pre-insolvency	
procedure.	Except	pre-insolvency	debtor,	eligible	petitioners	were	also	creditors	but	
only	 if	 the	 debtor	 had	 consented	 to	 that.120	When	 filing	 the	 proposal	 to	 open	 pre-
insolvency	 proceedings,	 a	 restructuring	 plan121	 should	 be	 attached	 accordingly.122 
Although	the	IA	2015	-	in	terms	of	provisions	on	determination	of	voting	rights	of	
creditors	and	voting	majority	necessary	for	the	acceptance	of	the	restructuring	plan	
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was	not	made	clear,	 although	 the	 latter	drawback	was	clarified	by	virtue	of	 a	new	
Article	62.a	in	IA	2017	Amendment	of	the	2015	Insolvency	Act.127
Unlike	 the	 pre-insolvency	 restructuring	 plan,	 the	 introduction	 of	 the	 main	












liquidity-state-guarantee”	 is	 de facto provided	 for	 socially	 “too-important-to-fail”	
125 Ibid.,	p.	142.
126 Dika,	M.,	op.	cit.,	p.	425.



















participate	 in	 the	economic	benefits	of	 the	plan	and	(c)	 if	majority	of	 the	voting	groups	has	
accepted	the	plan	with	the	required	majority	(art.	331	in	relation	to	330/1	IA).	The	plan	must	
be	accepted	by	creditors	and	debtor	 (334/1)	before	confirmed	by	 the	court’s	 resolution.	The	
court’s	confirmation	of	 the	plan	has	erga	omnes	effect.	The	court	has	monitoring	powers	 in	
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In	 the	 explanatory	part	 of	 the	 legislative	proposal	 on	EAPA	 the	Government	
stated:	 “systemic	 risk	 (…)	 arises	 from	 the	 number	 of	 employed	 persons,	 business	
relationship	with	other	business	 subjects	 in	economy,	business	 ramifications	 in	 the	
entire	territory	of	the	Republic	of	Croatia	and/or	dominant	economic	position	in	the	
part	of	 the	 territory	of	 the	Republic	of	Croatia”.132	However,	 the	 said	proposal	did	
not	offer	a	method	for	measurement	of	systemic	risk,	it	merely	stated	the	number	of	
employees	and	amount	of	 liability	as	 thresholds	 that	should	 imply	the	existence	of	
“systemic	significance”.	Yet,	a	systemic	risk	is	a	measurable	category.	In	fact,	there	
are	 many	 specialized	 tools	 that	 allow	 for	 comprehensive	 assessment	 of	 systemic	
risk,	from	complementary	perspective	including	banks	and	non-banks.133 As a result 





in	many	 aspects.	The	 excessiveness	 of	 state	 intervention,	 absence	 of	 requirements	
related	to	formal	qualification	of	a	person	who	will	act	as	the	extraordinary	trustee,	
absence	of	firm	procedural	rules	ensuring	the	protection	of	substantial	rights	of	the	


















International	 Monetary	 Fund,	 2018,	 pp.	 1-46.	 The	 paper	 elaborates	 the	 tool	 (SyRIN)	 that	
produces	various	metrics	to	evaluate	systemic	risk	from	complementary	perspectives,	including	
tail	 risk,	 cross-entity	 interconnectedness	 and	 the	 contribution	 to	 systemic	 risk	 by	 different	
entities	and	sectors.	
134 Garašić,	J.,	op.	cit.,	p.	5	et	seq.
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This	notion	is	defined	in	Art.	4	(2)	EAPA.	It	is	a	joint-stock	company	(and	not	
a	company	with	limited	liability,	or	any	other	type	of	company!)	which	individually	





As	 to	 the	 second	 threshold, the	 existing	 balance	 sheet	 liabilities	 alone	 or	 together	
with	their	subsidiaries	or	affiliated	companies	should	amount	to	more	than	7,5	billion	
of	HRK	 (aprox.	 1€	 billlion)	 or,	 in	HRK	 counter	 value,	 if	 denominated	 in	 another	
currency	(at	 the	day	of	submission	of	proposals	for	opening	of	 the	EA	procedure).	
When	comparing	 the	said	employee	and	liability	 threshold	with	 the	one	applicable	
under	 Italian	 law,	 the	authors	 stress	 that	 the	number	of	 employees	 is	 set	 ten	 times	
higher	at	the	annual	level	in	Croatian	law,	while	the	second	threshold	is	approximately	
three	 times	 higher.	 However,	 while	 the	 Croatian	 employee	 threshold	 takes	 into	
account	 the	number	of	employees	at	 the	 level	of	a	single	company	or	respectively,	
at	the	level	of	the	group,	the	Italian	threshold	is	calculated	at	the	level	of	the	single	
company.135	 The	 existence	 of	 insolvency,	 imminent	 insolvency	 or	 overindebtness	
of	the	company	is	the	legal	ground	to	initiate	EA	proceedings,	while	in	Italian	law	



















Another	 important	 difference	 between	 the	 Italian	 and	 Croatian	 law	 is	 the	






E. ČULINOVIĆ-HERC, A. ZUBOVIĆ, M. BRAUT FILIPOVIĆ, The preventive ...
Zb. Prav. fak. Sveuč. u Rij., vol. 39, br. 4 (Posebni broj), 1447-1478 (2018)1466
involvement	of	 affiliated	companies	 into	 the	EA	of	 the	main	company.	 In	 Italy,	 in	
case	 of	 a	 group	 of	 companies,	 once	 the	 parent	 company	has	 been	 admitted	 to	 the	
EA,	 the	 other	 insolvent	 companies	 belonging	 to	 the	 same	 group	may	 be	 involved	
in	such	insolvency	procedure,	even	though	they	do	not	meet	the	above	dimensional	




company	 is	wider,	while	 it	 relies	 not	 only	on	 the	 concept	 of	 control	 of	 the	 parent	











Under	Croatian	 law,	 affiliated	 companies	must	 be	 involved	 in	 the	EA	of	 the	
main	company	if	they	are:	depending	companies	(ovisno društvo) in the sense of Art. 








interest	 (SGEI)	are	economic	activities	 that	public	authorities	 identify	as	being	of	particular	
importance	to	citizens	and	that	would	not	be	supplied	(or	would	be	supplied	under	different	












gains	 of	 future,	 SGEM	 2015	 Conference	 Proceedings	 on	 Political	 Sciences,	 Law,	 Finance,	
Economics	&	Tourism,	Book	2,	Vol.	1,	2015,	pp.	615–622.	
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The	 involvement	 of	 a	 group	 of	 companies	 in	 the	 EA	 and	 envisaged	 “single	
settlement	 approach”	 for	 the	 main/parent	 company	 with	 all	 its	 depending/related	
companies	 (Art.	 42.	 (6)	 EAPA),	 opens	 the	 question	 concerning	 the	 nature	 of	
consolidation	intended	in	the	EAPA.	According	to	Garašić,	EAPA	opted	for	substantive	
consolidation	 -	which	 allows	 the	 creation	of	 one	 single	 estate	 liable	 for	 all	 claims	
of	 all	 creditors	 of	 respective	members	 of	 the	 group	 (coupled	with	 involvement	 of	
the	dependent	companies	in	the	EA	irrespective	of	their	solvency	status).	In	opinion	
of	 Garašić	 by	 opening	 the	 door	 to	 substantive	 consolidation,	 the	 law	 abandoned	
the	principle	of	 legal	 separability	–	 the	principle	which	calls	 that	each	 legal	entity	
with	regard	 to	his	obligation	should	be	 liable	with	 its	own	assets	 therefore	 leading	
to	 an	 unjustified	 lifting	 of	 the	 corporate	 veil,	which	 is	 extremely	 rarely	 permitted	




















calls	 for	 equal	 legal	 position	 of	 insolvency	 debtor’s	 creditors	 and	many	 other	 that	 violates	
fundamental	constitutional	values.	See	in	particular	p.	8-28.
142 Miladin,	P.,	Markovinović,	H.,	op.	cit.,	p.	98.	Authors	base	 their	 interpretation	on	following	
arguments:	a	single	procedure	for	all	companies	in	the	group	is	conducted,	unique	procedural	
bodies	for	all	companies	involved	in	the	process	are	established,	all	creditors	of	all	involved	





E. ČULINOVIĆ-HERC, A. ZUBOVIĆ, M. BRAUT FILIPOVIĆ, The preventive ...











track	minimally-court-assisted	 proceedings	 to	 very	 complex	 restructuring	 schemes	
with	massive	state	involvement.	
The	most	 impressive	 feature	of	 the	UK	SoA	model	 is	certainly	 its	predictive	
timeline	 and	 well-established	 course	 of	 actions	 of	 the	 involved	 stakeholders.	 The	
willingness	 of	UK	 courts	 to	 sanction	 the	 particular	 scheme	 even	 if	 the	 respective	
company	 does	 not	 have	 its	 COMI	 in	 the	 UK	 (but	 solely	 selected	 English	 law	 as	
applicable	law),	reveals	a	high	level	regulatory	competition	in	the	domain	of	preventive	
restructuring.	Restructuring	emigration	from	Germany	 to	UK	borders	 to	abuse	and	
forum	 shopping,	 but	 also	 confirms	 the	 effectiveness	 of	 the	 English	 reorganization	
tool.	As	 to	 the	German	PSP	model,	 the	 studies	demonstrate	general	 satisfaction	 in	
regard	to	speediness	of	 the	procedure	and	greater	creditors’	 involvement.	From	the	
normative	point	of	view,	the	PSP	seems	to	fit	very	well	into	the	German	concept	of	
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group	of	 companies	 follows	not	 only	 the	 “control”,	 but	 also	 the	 “single	 economic	
entity”	approach.	Since	the	number	of	employees’	threshold	is	set	relatively	low,	the	
number	 of	 companies	 eligible	 to	 be	 admitted	 in	 the	EA	 is	 relatively	 high.	On	 the	
side	of	effectiveness,	 the	available	studies	have	shown	 that	none	of	 the	companies	
admitted	 into	EA	ended	 in	 liquidation,	which	 speaks	 for	general	 efficiency	of	 that	






As	 to	 the	 Croatian	 law,	 a	 few	 conclusions	 seem	 relevant.	 If	 “systemic	
significance”	is	the	key	notion	which	defines	ratione personae	field	of	application	
of	 EAPA,	 then	 it	 should	 be	measured	 differently	 than	 with	 lump-sum	 threshold	
criteria.	 It	would	 be	more	 compatible	with	 its	 Italian	 role-model,	 if	 the	Croatian	
legislator	followed	“large”	or	“very	large	company”	as	a	ratione personae	criterion.	
As	 to	 thresholds,	 the	 number	 of	 employees	 is	 set	 ten	 times	 higher	 than	 in	 the	










law	 scholars.	 It	 seems	 that	 the	main	 problem	 lies	 behind	 the	 law	 and	 is	 tied	 to	 a	
general	 approach	 towards	 the	 (pre)insolvency	 status	 of	 large	 corporate	 groups.	 In	
addition,	 it	 seems	 that	 tailor-made	 solutions	 are	 needed,	 but	 regulatory	 responses	
vary,	especially	if	the	topic	is	substantial	v.	procedural	consolidation	or	concentration	
v.	 coordination	 approach.	 Croatian	 scholars	 agree	 that	 the	 procedure	 should	 be	
structured	per minimum	 so	as	 to	allow	 the	 separation	of	 legal	personality	 for	each	
member	of	the	group	and	for	the	claim	of	every	creditor	of	each	company.	Substantial	
consolidation	is	not	a	solution.149	Croatian	authors	thus	agree	that	at	least	procedural	
consolidation	 should	 be	 applied,	 but	 support	 a	 coordination	 approach,	 favoured	 in	
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autonomy	of	 respective	active	and	passive	masses	 should	be	observed	 in	group	of	
companies’	restructurings	if	there	is	a	unified	debt	restructuring	settlement.	In	order	
to	 increase	 the	 efficiency	 and	 specialization	 of	 Italian	 courts	 handling	 insolvency	









of	 legislation	 in	 the	 field	 of	 preventive	 restructuring	 should	 be	 aligned	with	 basic	
principles	in	the	existing	insolvency	laws.	However,	on	the	basis	of	the	results	of	the	






1. Adeyemo,	 Megan	 M.,	 Zahralddin-Aravena,	 Rafael	 X.	 (eds.),	 Reorganizing	 Failing	
Businesses,	 A	 Comprehensive	 Review	 and	 Analysis	 of	 Financial	 Restructuring	 and	
Business	 Reorganization,	 Volume	 I,	 Business	 Bankruptcy	 Committee,	 American	 Bar	
Accociation,	Chicago,	2017.
2. Adeyemo,	 Megan	 M.,	 Zahralddin-Aravena,	 Rafael	 X.	 (eds.),	 Reorganizing	 Failing	
Businesses,	 A	 Comprehensive	 Review	 and	 Analysis	 of	 Financial	 Restructuring	 and	

















8. Block-Leib,	 Susan,	 Reaching	 to	 Restructure	 across	 Border	 (withour	 over-Reaching),	
Even	After	Brexit,	American	Bankruptcy	Law	Journal,	Vol.	92.	No.	1,	2018,	pp.	1-51.
9. Castagnola,	Angelo,	 Sacchi,	 Roberto	 (eds.),	 La	 legge	Marzano-Commentario,	 Torino,	
2006,	pp.	1-290.
E. ČULINOVIĆ-HERC, A. ZUBOVIĆ, M. BRAUT FILIPOVIĆ, The preventive ...
Zb. Prav. fak. Sveuč. u Rij., vol. 39, br. 4 (Posebni broj), 1447-1478 (2018) 1471






12. D’Ambrosio,	 Andrea,	 Le	 nuove	 tendenze	 della	 disciplina	 sull’amministrazione	
straordinaria	delle	grandi	 imprese	alla	 luce	della	 l.	 166/08,	doctoral	 thesis,	Universita’	
degi	studi	di	Napoli	Federico	II,	2011,	pp.	9-28.	
13. Danovi,	Alessandro,	Managing	 large	 corporate	 crisis	 in	 Italy:	 an	 empirical	 survey	 on	







der	 Unternehmensreorganisation	 und	 Kooperationspflichten	 im	 Reorganisationsrecht,	
Otto	Schmidt,	Cologne,	1999,	pp.	1-1088.
17. Eidenmueller,	 Horst,	 van	 Zwieten,	 Kristin,	 Restructuring	 the	 European	 Business	
































E. ČULINOVIĆ-HERC, A. ZUBOVIĆ, M. BRAUT FILIPOVIĆ, The preventive ...











32. Kann,	 van	 Juergen,	 Redeker,	 Rouven,	 Reform	Act	 on	German	 Insolvency	 Law:	New	
Opportunities	for	Distressed	Investors?,	Pratt’s	Journal	of	Bankruptcy	Law,	Vol.	8,	No.	5,	
2012,	pp.	436-442.	






35. Liszt,	 Marijana,	 Čulinović-Herc,	 Edita,	 Certain	 Aspects	 of	 State	 Aid	 to	 Services	 of	
General	 Economic	 Interest,	 in:	 Vesna	 Tomljenović,	 Nada	 Bodiroga-Vukobrat,	 Vlatka	
Butorac	Malnar,	 Ivana	Kunda	 (eds.),	EU	Competition	 and	State	Aid	Rules	Public	 and	
Private	Enforcement,	vol.	3,	Springer,	Berlin,	Heidelberg,	2017,	p.	pp.	291-313.	






38. Manganelli,	 Paolo,	 The	 Evolution	 of	 the	 Italian	 and	 U.S.	 Bankruptcy	 Systems:	 a	
Comparative	 Analysis,	 Journal	 of	 Business	 &	 Technology	 Law,	 Vol.	 5,	 Issue	 2,	 p.	
237-262,	 available	 at:	 http://digitalcommons.law.umaryland.edu/cgi/viewcontent.
cgi?article=1146&context=jbtl	(22	June	2018)
39. McKenzie-Skene,	Donna	Walker,	How	 insolvency	works	 in	 Scotland,	 Juta’s	 Business	
Law,	Vol.	11,	No.	2,	2003,	pp.	104-111.




41. Mema,	Nasr,	Joanna, Repaying	creditors	without	imprisoning	debtors,	available	at http://
www.doingbusiness.org/~/media/WBG/DoingBusiness/Documents/Reforms/Case-
Studies/2008/DB08-CS-Italy.pdf	










E. ČULINOVIĆ-HERC, A. ZUBOVIĆ, M. BRAUT FILIPOVIĆ, The preventive ...




state	aid	 -	sharing	burden	of	present	 to	share	gains	of	 future,	SGEM	2015	Conference	
Proceedings	on	Political	Sciences,	Law,	Finance,	Economics	&	Tourism,	Book	2,	Vol.	1,	
2015,	pp.	615	–	622.	













53. Pellerone,	Giovanni,	Gli	strumenti	a	disposizione	delle	imprese in crisi per la salvaguardia 
della	continuità	aziendale:	una	valutazione	comparativa	attraverso	case	studies,	University	
del	Piemonte	Orientale,	Dipartimento	di	studi	per	l’economia	el’impresa,	2014,	p.	1-233.
54. Piergrossi,	 Alberto,	 Restructurings	 and	 reorganizations	 in	 Italy,	 Extraordinary	
Administration	v.	Bankruptcy:		The	Italian	Way	to	Economic	Relief	of	Large	Companies	






56.	 Ringe,	 Wolf-Georg,	 Strategic	 Insolvency	 Migration	 and	 Community	 Law,	 in:	 Ringe,	
Wolf-Georg	at	al.	 (eds.),	Current	Issues	 in	European	Financial	and	Insolvency	Law,	1st 
ed.,	Hart	Publishing,	2009,	p.	71-111.	
57. Roe,	 Mark	 J.,	 Tung,	 Frederick.	 Bankruptcy	 and	 Corporate	 Reorganization,	 4th	 ed.,	
Foundation	Press,	St.	Paul,	2016,	pp.	1-656.











62.	 Trilling,	 Pascal,	 Eigenverwaltung	 und	 Schutzschirmverfahren	 nach	 dem	 ESUG,	
Wirkungen	 dieser	Anreizinstrumente	 auf	 eine	 frühzeitige	 Insolvenzantragstellung	 des	
Schuldners,	Igel	Verlag,	Hamburg,	2014.	
63.	 Walters,	Adrian,	Frisby,	Sandra,	Preliminary	Report	 to	 the	UK	Insolvency	Service	into	
Outcomes	in	Company	Voluntary	Arrangements,	March	23,	2011,	available	at	https://ssrn.
com/abstract=1792402	(8	May	2018).
E. ČULINOVIĆ-HERC, A. ZUBOVIĆ, M. BRAUT FILIPOVIĆ, The preventive ...
Zb. Prav. fak. Sveuč. u Rij., vol. 39, br. 4 (Posebni broj), 1447-1478 (2018)1474




66.	 Zanichelli,	 Vittorio,	 L’amministrazione	 straordinaria,	 in	 Fallimento	 e	 altre	 procedure	
concorsuali,	diretto	da	G.	Fauceglia,	L.	Panzani,	Torino,	2009.
Legal	acts:









7. Proposal	 for	a	Directive	of	 the	European	Parliament	and	of	 the	Council	on	preventive	
restructuring	 frameworks,	 second	 chance	 and	 measures	 to	 increase	 the	 efficiency	 of	
restructuring,	insolvency	and	discharge	procedures	and	amending	Directive	2012/30/EU,	
Strasbourg,	22.11.2016,	COM	(2016)	723	final).
8. Proposal	 for	a	Directive	of	 the	European	Parliament	and	of	 the	Council	on	preventive	





10. Regulation	 (EU)	No	 1215/2012	 of	 the	European	Parliament	 and	 of	 the	Council	 of	 12	
December	2012	on	jurisdiction	and	the	recognition	and	enforcement	of	judgments	in	civil	
and	commercial	matters,	OJ	L	351,	20.12.2012,	p.	1–32.	
11. UK	 Insolvency	 Act	 1986,	 available	 at	 http://www.legislation.gov.uk/ukpga/1986/45/
contents	













1. Commission	 staff	working	 document	 Impact	Assessment	 accompanying	 the	 document	
Proposal	 for	 a	 directive	of	 the	European	Parliament	 and	of	 the	Council	 on	preventive	
restructuring	 frameworks,	 second	 chance	 and	 measures	 to	 increase	 the	 efficiency	 of	
restructuring,	insolvency	and	discharge	procedures	and	amending	Directive	2012/30/EU	
SWD/2016/0357	 final	 -	 2016/0359	 (COD)	 https://eur-lex.europa.eu/legal-content/DE/
E. ČULINOVIĆ-HERC, A. ZUBOVIĆ, M. BRAUT FILIPOVIĆ, The preventive ...








5. The	Boston	Consulting	Group,	Zwei	 Jahre	ESUG,	Hype	weicht	Realtät,	March	 2014,	
available	 at	 http://www.ifus-institut.de/fileadmin/pdf/Newsletter/BCG/BCG_2_Jahre_
ESUG.pdf	(15	April	2018).
6.	 The	 Commission	 Insolvency	 Proposal	 and	 its	 Impact	 on	 the	 Protection of Creditors,	
Directorate	General	 for	Internal	Policies	of	 the	Union,	Study	for	 the	JURI	Committee,	
June	 2017,	 p.	 1-38,	 available	 at:	 http://www.europarl.europa.eu/RegData/etudes/
STUD/2017/583155/IPOL_STU(2017)583155_EN.pdf
E. ČULINOVIĆ-HERC, A. ZUBOVIĆ, M. BRAUT FILIPOVIĆ, The preventive ...





PREVENTIVNO RESTRUKTURIRANJE TRGOVAČKIH 






krize	najvećeg	 trgovačkog	diva	 -	Agrokor	grupe.	Restrukturiranje	grupe	postalo	 je	
ubrzo	prvorazredno	političko	pitanje	koje	 je	plijenilo	pozornost	 javnosti.	Navedeni	
zakon	kritiziran	je	u	pravnoj	doktrini	i	u	javnosti	da	je	osmišljen	samo	radi	spašavanja	












Ključne riječi: restrukturiranje trgovačkih društava; društva u poteškoćama; 
izvanredna uprava; restrukturiranje povezanih društava; 
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Zussamenfassung
VORBEUGENDE RESTRUKTURIERUNG VON 
UNTERNEHMEN IN SCHWIERIGKEITEN – EIN 
UNIVERSALANSATZ ODER MASSGESCHNEIDERTE 
LÖSUNGEN?
Die	Republik	Kroatien	wird	mit	der	größten	Restrukturierung	von	Unternehmen	
in	 Schwierigkeiten	 konfrontiert.	 Dabei	 werden	 im	 Wesentlichen	 internationale	
Investoren	 einbezogen.	Die	Restrukturierung	wird	 gemäß	 dem	kürzlich	 erlassenen	
Gesetz	 über	 das	 Verfahren	 der	 Sonderverwaltung	 von	 den	 für	 die	 Republik	
Kroatien	 systemrelevanten	 Unternehmen	 umgesetzt.	 Das	 Gesetz	 wurde	 nach	 dem	
Zusammenbruch	 des	 größten	 privaten	 Einzelhandelsunternehmens	 (der	 Agrokor	
Gruppe)	 erlassen.	 Die	 Restrukturierung	 der	 Gruppe	 wurde	 bald	 zu	 dem	 politisch	
heiklen	 Problem	 und	 zu	 einem	 aktuellen	 Thema	 öffentlicher	 Diskussionen.	 Das	
Gesetz	wurde	sowohl	von	den	Rechtswissenschaftlern	als	auch	von	der	Öffentlichkeit	
stark	 dafür	 kritisiert,	 dass	 es	 nur	 für	 eine	 Gruppe	 von	 Unternehmen	 entworfen	
wurde	und	dass	es	mit	den	verfassungsrechtlichen	Grundsätzen	und	den	geltenden	
Insolvenzgesetzen	 inkohärent	 ist.	 Das	 Gesetz	 ermöglichte	 die	 Sonderverwaltung	
als	ein	besonderes	Gerichtsverfahren,	 in	dem	der	Sonderverwalter	die	größte	Rolle	









des	 Gesetzes	 über	 vorbeugende	 Restrukturierung	 dargestellt,	 wobei	 bestimmte	
Aspekte	des	Gesetzes,	insbesondere	der	Begriff	des	systemrelevanten	Unternehmens,	
hinterfragt	werden.	
Schlüsselwörter: Unternehmensrestrukturierung; Unternehmen in Schwieri-
gkeiten; Sonderverwaltung; Restrukturierung der Unterneh-
mensgruppe; systemrelevante Unternehmen.
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Riassunto
LA RISTRUTTURAZIONE PREVENTIVA DI SOCIETÀ IN 
CRISI – LA STESSA TAGLIA PER TUTTI O UN ABITO SU 
MISURA?
La	 Repubblica	 di	 Croazia	 in	 questo	 momento	 si	 trova	 dinanzi	 alla	 più	
grande	 ristrutturazione	 di	 società	 in	 crisi	 con	 una	 significativa	 partecipazione	 di	
investitori	 stranieri.	 La	 ristrutturazione	 viene	 condotta	 nel	 rispetto	 della	 nuova	
Legge	 sull’amministrazione	 straordinaria	 nelle	 società	 commerciali,	 che	 ha	 un	
valore	 sistemico	 per	 la	 Repubblica	 di	 Croazia.	 Tale	 legge	 è	 stata	 emanata	 nel	
momento	dell’esplosione	della	crisi	del	più	grande	colosso	commerciale	–	il	gruppo	
Agrokor.	La	 ristrutturazione	 del	 gruppo	 è	 presto	 diventata	 una	 questione	 di	 primo	
ordine	anche	sul	piano	politico,	che	ha	catturato	l’attenzione	dell’intera	collettività.	
La	 legge	menzionata	 è	 stata	 criticata	 nella	 dottrina	 giuridica	 e	 nella	 collettività	 in	
quanto	pensata	esclusivamente	per	 il	 salvataggio	di	un	gruppo	 in	Croazia	e	perché	
non	ritenuta	conforme	ai	principi	costituzionali	ed	all’esistente	legislazione	in	materia	
fallimentare.	Con	tale	legge	viene	creato	un	modello	di	amministrazione	straordinaria	
alla	 stregua	 di	 un	 procedimento	 giudiziale	 speciale	 nel	 quale	 il	 ruolo	 principale	
viene	 giocato	 dal	 commissario	 straordinario,	 rivolto	 alle	 società	 commerciali	 di	
valore	sistemico	per	la	Repubblica	di	Croazia,	che	si	 trovino	in	stato	di	 insolvenza	
oppure	di	pre-insolvenza.	Partendo	da	ciò	 il	presente	 lavoro	 intende	 indagare	circa	
il	più	ampio	quadro	del	modello	di	ristrutturazione	mediante	la	comparazione	di	tre	
differenti	modelli	giuridici	di	 ristrutturazione	di	società	 in	crisi:	 il	modello	 tedesco	






Parole chiave: ristrutturazione di società; società in crisi; amministrazione 
straordinaria; gruppo di società in ristrutturazione; società di 
valore sistemico.
